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Opening Up: The Evolution of the EU’s
Approach to Supporting Open Access

Summary

Over almost 20 years, the EU has progressively embedded Open Access and
Open Science in both its funding and its rule-making. We can distinguish a set of
phases, linked to the European Commission mandates:

Pre-2007: Open Access not yet incorporated into the EU debate,

2007: Placing these topics onto the agenda,

2009-2014: Adopting Open Access as a formal goal,

2015-2019: Connecting Open Access to wider digital agendas,

2020-2024: Embedding Open Science in the revived European Research Area,
2024-?: Making Open Science the rule.

Across these, an examination of laws and official texts shows that references
have become both more binding (from encouragement to obligation) and specific
(from general wording to more detailed steps). EU funding rules have advanced
faster than steps directed at national policy.

There is also declining tolerance for embargo periods on the release of research
outputs, a growing readiness to recognise how Open Access and Open Science
support wider innovation and competitiveness, and frustration with scholarly
publishers’ reluctance to play their part in a more transparent, community-led
ecosystem.

Introduction

With the publication of a draft of the European Research Area (ERA) Act just a few
months away, this short report looks back at the progression of the EU’s position on
Open Access (OA), as reflected in Council Conclusions, Commission Communications
and Recommendations, and hard law itself.

The KR21 Insight explores how this position has become firmer and more detailed
over time, with a trend towards a more ‘open’ approach, driven both by an
understanding of the contribution that OA can make to wider policy goals, and
frustration with the slowness of the scholarly publishing industry to change business
models and practices.
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Pre-2007: A Pre-Open World

The EU’s emphasis on the importance of access to research results was relatively
limited. Article 164 of the Treaty Establishing the European Community (following
Treaty of Nice revisions)! focused on the “promotion of cooperation in the field of
Community research, technological development and demonstration with third
countries and international organisations” and “dissemination and optimisation of the
results of activities in Community research, technological development and
demonstration.”

Nonetheless, the EU’s first Directive on the Re-Use of Public Sector Information in
20037 also deliberately left publicly funded research institutions out of scope, while the
Commission Decision of 2006 on the Re-Use of Commission Information also left the
re-use of Joint Research Centre outputs out.? At the same time, in 2004, the OECD
was already developing recommendations calling for open access to the results of
publicly funded research.?

2007: A First Recognition that Knowledge Matters in Building a
European Research Area

This was a major year in the evolution of the EU’s attitude towards knowledge sharing
as part of its efforts to achieve its research goals. In particular, we saw:

February: The Commission releases a Communication on Scientific Information in the
Digital Age.®> This recognised that the way the scientific publication system works has
a role in research excellence, and that “rapid and widespread dissemination of
research results can help accelerate innovation and avoid duplication of research
efforts, although some delay for the first use by researchers or for commercial
purposes can be justified.” It further highlights worries about the surrendering of
rights to publishers.

The Communication notes arguments from both sides: on the research side, concerns
about growing costs, slow access, and poor return on investment for the taxpayer;
and, for publishers, a belief that there were no problems, and that change could
jeopardise their ability to work. Publishers argued that “an ill-conceived intervention
may lead to ‘implosion’ of the current system without offering a clear and viable
alternative.”

! Treaty Establishing the European Community (Consolidated version 2002) (link)

2 Directive 2003/98/EC of the European Parliament and of the Council of 17 November 2003 on
the Re-Use of Public Sector Information (link)

3 Commission Decision 2006/291/EC of 7 April 2006 on the Re-Use of Commission Information
(link)

4 OECD Declaration on Access to Research Data from Public Funding 2005 (link)

5> Communication From the Commission to the European Parliament, the Council and the
European Economic and Social Committee on Scientific Information in the Digital Age: Access,
Dissemination and Preservation {SEC(2007)181} [COM(2007) 56 final] (link)


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:52007DC0056
https://legalinstruments.oecd.org/public/doc/157/157.en.pdf
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2006:107:0038:0041:EN:PDF
https://eur-lex.europa.eu/eli/dir/2003/98/oj/eng
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12002E/TXT
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In terms of actions, the Commission anticipated that EU-funded projects should be
encouraged to publish openly, with financial support for this, as it noted that: “The
Commission also envisages, within specific programmes (e.g., the programmes
managed by the European Research Council), to issue specific guidelines on the
publication of articles in open repositories after an embargo period. This would be
done on a sectorial basis, taking into account the specificity of the different scholarly
and scientific disciplines.”

April: A Green Paper on The European Research Area: New Perspectives® further
underlines that the ERA should represent “a European ‘internal market’ for research
where researchers, technologies and knowledge circulate freely,” and have as a
feature “effective knowledge-sharing, notably between public research, industry and
the general public.” It also suggests that more work could be done to facilitate
research—-industry partnerships and that research results, in general, could be used
more effectively.

November: These themes have now entered into a set of Council Conclusions on
scientific information in the digital age,” which underlined “the need to ensure rapid
and wide access to publicly funded research results.” The conclusions continued to
highlight the need for this model to be “economically viable,” and allowed for delayed
OA.

It invited Member States to “maximise access for researchers and students to
scientific publications, in particular by improving public procurement practices in
relation to scientific information; this could include exchanging information on these
practices and increasing the transparency of the contractual terms of ‘big deals’,” as
well as suggesting more work in consortia.

At the same time, the Commission was asked to experiment with open access to
EU-funded research, looking in particular at whether this could be incorporated into
contractual requirements.® It further suggested research into how researchers
exercise their own copyrights, as well as the economic importance of investments into
the dissemination of scientific research.

December: An update to the Treaty on the Functioning of the European Union is
agreed, introducing the idea of “a European research area in which researchers,
scientific knowledge and technology circulate freely.”

¢ Green Paper of 4 April 2007 on “The European Research Area: New Perspectives”
[COM(2007) 161 final] (link)

7 Council Conclusions on Scientific Information in the Digital Age: Access, Dissemination and
Preservation, adopted on 23 November 2007 (link)

8 Subsequently, this was tested with about 20% of the JRC portfolio, with a self-archiving
requirement and an obligation to make best efforts to ensure OA publication at the latest 6-12
months after publication.


https://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/intm/97236.pdf
https://eur-lex.europa.eu/EN/legal-content/summary/the-european-research-area-era-new-perspectives.html
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2009-2014: Adopting the Principle of Open Access

Following the steps taken in 2007, the next stage of development in the EU’s approach
to promoting Open Access comes in the period 2011-2014, where we start to see
much more detailed action, both around research funded by the Union, and in terms
of recommendations to Member States (while remaining focused on soft law).

2011: A package of documents focused on open data and research outputs, including
a Communication on Open Data: An Engine for Innovation, Growth and Transparent
Governance.? This more strongly recognised the contribution of access to
collaboration, productivity and the development of work in new areas. It also
suggested that “the cross-fertilisation between publicly funded research and the
commercial sector in the ‘online European Research Area’ will increase the pace and
impact of innovation.”

In December that year, a Decision on the Reuse of Commission Documents® made
clear that open meant available for commercial and non-commercial uses, and
included documents produced by the JRC in its scope for the first time.

2012: In July, the Commission released both a Communication Towards Better Access
to Scientific Information,'* and a Recommendation on Access to and Preservation of
Scientific Information.'?

The Communication reiterated the importance of the rapid and wide circulation of
research findings to support uptake in the economy, and argued that the EU should
“review its policies and practices on disseminating scientific information, and take the
necessary steps to improve access to the results of publicly-funded scientific
research.”

It provides a longer explanation of why better access to scientific information matters
- for speed of acceleration, efficiency (through easier collaboration and less
duplication), quality and transparency. It also stresses that better dissemination
translates to greater value for money for taxpayers.!* The Communication addresses
how to make the transition, reiterating concerns that going too fast might destabilise
the publishing sector, and so there should be funding for Gold OA, or allowing for
embargoes under Green OA.

® Communication From the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions - Open Data: An Engine for
Innovation, Growth and Transparent Governance [COM(2011) 882 final] (link)

10 Commission Decision 2011/833/EU of 12 December 2011 on the reuse of Commission
documents (link)

11 Communication From the Commission to the European Parliament, the Council and the
European Economic and Social Committee - Towards Better Access to Scientific Information:
Boosting the Benefits of Public Investments in Research [COM(2012) 401 final] (link)

12 Commission Recommendation 2012/417/EU of 17 July 2012 on Access to and Preservation
of Scientific Information (link)

13 Tt cites in particular a Danish report which suggests that without speedy access to
up-to-date scientific research results, it takes such firms on average 2.2 years longer to
develop or introduce new products.


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.L_.2012.194.01.0039.01.ENG&toc=OJ%3AL%3A2012%3A194%3ATOC
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:52012DC0401
https://eur-lex.europa.eu/eli/dec/2011/833/oj/eng
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2011:0882:FIN:EN:PDF
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At the same time, it warns that increased spending on Gold “"must be accompanied by
a proportional decrease in subscription costs,” and adds that “mechanisms also need
to be developed to curb ‘Gold’ open access fees in the medium and long term.” It
highlights how researchers may not comply with Green OA due to fears of contractual
disagreements with publishers. The Communication then sets out that all Horizon
beneficiaries will be obliged to archive their publications, either under Gold OA (with
the possibility to pay) or Green OA (with a maximum 6-12 month embargo). It
encourages authors to retain copyright, and commits to piloting the sharing of
research data and other outputs.

The Recommendation reiterates the goal of OA implying free of charge, and
accessible as early as possible, but notes that intellectual property rights can
represent a challenge. It also highlights benefits for speed, efficiency, societal
participation and the growth of SMEs, noting that “policies on access to scientific
information should therefore also facilitate access to scientific information for private
companies.”

It then recommends that Member States “define clear policies for the dissemination of
and open access to scientific publications resulting from publicly funded research,”
with open access “as soon as possible, preferably immediately and in any case no
later than 6 months after the date of publication, and 12 months for social sciences
and humanities.” It urges the use of licences that contribute to OA “in a balanced
way,” the retention of rights, and reforms to research assessment to promote OA. The
Recommendation calls for more information about agreements with publishers
(including Big Deals), and the widest and cheapest possible access for SMEs.

Research funders and performing organisations are addressed too, urging them to
develop policies, support dissemination, and help researchers directly.

These recommendations then fed into the Model Agreement for Horizon 2020 Grants
from 2014 onwards,!* which mandated that peer-reviewed scientific publications be
reposited in a machine-readable form, and to aim to deposit research data. Minimum
times for deposit are provided, and there is an obligation to share also bibliographic
metadata.

2015-2019: The Dissemination of Scientific Khnowledge as Part of the
Digital Single Market Strategy

Following the steps to formalise the drive towards OA for EU-funded research results,
while pursuing a soft-law approach when it comes to national law, the following
Commission took further steps, both to set stricter rules around EU-funded research,
and to make the first moves to mandate Open Science practices at the Member State
level.

14 Horizon 2020 Model Agreement 2014 (link)


https://ec.europa.eu/research/participants/data/ref/h2020/mga/gga/h2020-mga-gga-multi_en.pdf
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The tone was already set in the 2015 Communication on the Digital Single Market
Strategy for Europe,*® which underlined the desire to see the EU make the most of big
data at the continental level to drive growth. The Communication foresaw both
harmonised exceptions for research, education and text-and-data mining (TDM), as
well as investment in the European Open Science Cloud. The former was further
detailed in a Communication: Towards a Modern, More European Copyright
Framework.'®* The latter was fleshed out in more detail in a 2016 Communication
focused on building a competitive data and knowledge economy in Europe.?’

Also in 2016, the Council adopted Conclusions on the Transition Towards an Open
Science System,'® under the Dutch Presidency, following a dedicated conference on
the topic. This already established the pursuit of Open Science as a goal, underlining
that “open access to scientific publications and optimal reuse of research data are of
utmost importance for the development” of it. In the Conclusions, the Council “agrees
that the results of publicly funded research should be made available in an as open as
possible manner and acknowledges that unnecessary legal, organisational and
financial barriers to access results of publicly funded research should be removed as
much as possible and appropriate in order to attain optimal knowledge sharing, taking
into account when necessary the need for exploitation of results.”

The Conclusions tackle the copyright reform then under preparation, affirming that
public interest research organisations should be allowed to carry out mining of legally
accessed content, and that “all bodies and organisations, including citizens, scientists
and businesses and SMEs, to mine results of publicly funded research they already
have legal access to.” It suggests that “optimal access and reuse of the results of
scientific work can be enhanced if researchers or their employers retain the copyright
on their scientific works,” and proposes work to explore the use of Creative Commons
licences to this end.

Specifically on OA, it welcomes the view that this should be the default for publicly
funded research, and notes that transition to this should be “based on common
principles such as transparency, research integrity, sustainability, fair pricing and
economic viability,” calling for collective efforts to make this happen. The Conclusions
invite the Commission to develop measures to achieve this for publications under
Horizon 2020, and “encourages Member States to work with stakeholders to do the
same at the national level on publicly funded research.”

15> Communication From the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions: A Digital Single Market
Strategy for Europe [COM(2015) 192 final] (link)

16 Communication From the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions: Towards a Modern, More
European Copyright Framework [COM(2015) 626 final] (link)

17 Communication From the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions: European Cloud Initiative
- Building a Competitive Data and Knowledge Economy in Europe [COM(2016) 178 final] (link)
18 Council Conclusions on the Transition Towards an Open Science System, adopted on 27 May
2016 (link)


https://data.consilium.europa.eu/doc/document/ST-9526-2016-INIT/en/pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:52016DC0178
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:52015DC0626
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:52015DC0192
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Significantly, the Conclusions define OA as allowing only restrictions relating to the
integrity of works and attribution. Moreover, the shift now is to immediate open access
as the default by 2020 (although it still allows for “as short as possible embargoes”),
without financial and legal barriers, and notes that no researcher should be prevented
from publishing. It also “stresses the importance of clarity in scientific publishing
agreements.”

Two years later in 2018, the Commission issued a new Recommendation on Access to
and Preservation of Scientific Information,*® determining that Member States should
“set and implement clear policies (as detailed in national action plans) for the
dissemination of and open access to scientific publications resulting from publicly
funded research,” and in particular ensure that “all scientific publications resulting
from publicly-funded research are made available in open access as from 2020 at the
latest.”

It offers more detail again about potential embargoes on OA publication: “preferably
at the time of publication, and in any case no later than six months after the date of
publication (no later than 12 months for social sciences and humanities),” and
reiterates the importance of retaining the necessary rights to comply with OA policy
requirements. It also repeats calls for more information about agreements with
publishers (including big deals and transformative agreements), as well as underlining
that innovative companies and others “have, in a transparent and non-discriminatory
manner, the widest possible access to scientific publications of the results of research
that receives public funding in view of enabling innovation, empowering the public
sector and informing citizens.”

Finally, in 2019, the Open Data Directive®® was adopted, introducing open access to
publicly funded research data (all outputs except publications), and making clear that
such data should be available to both non-commercial and commercial actors.
Significantly, this is the first piece of EU ‘hard law’ concerning Open Science and the
sharing of scientific knowledge and information. The Directive on Copyright in the
Digital Single Market was also adopted, introducing mandatory exceptions around
text-and-data mining (TDM) of all lawfully accessed content (regardless of OA
status).?!

19 Commission Recommendation (EU) 2018/790 of 25 April 2018 on Access to and Preservation
of Scientific Information (link)

20 Directive (EU) 2019/1024 of the European Parliament and of the Council of 20 June 2019 on
Open Data and the Re-Use of Public Sector Information (Recast) (link)

21 Directive (EU) 2019/790 of the European Parliament and of the Council of 17 April 2019 on
Copyright and Related Rights in the Digital Single Market and Amending Directives 96/9/EC
and 2001/29/EC (link)


https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32019L0790
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32019L1024
https://eur-lex.europa.eu/eli/reco/2018/790/oj/eng
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2020-2024: Open Access and the Deepening of the European Research
Area

With a precedent now set for EU hard law around Open Science as well as better
defined rules within Horizon 2020, the focus in this mandate moved to a relaunch of
the European Research Area (ERA), backed up with a stronger focus on building
cooperation and knowledge around the elements that contribute to this.

A key step here was the Council Conclusions on the New European Research Area in
December 2020,>> which makes Open Science, including OA of publications and
research data, a key part of the ERA. It then highlights the need for research
assessment reform, multilingualism in publications, the potential of the Open Research
Europe platform, and the value of further support to realise Open Science’s potential
for research-industry collaborations and knowledge valorisation. In line with this, the
template contract for Horizon Europe? was updated to remove the possibility for
embargoes, and to make use of Creative Commons licences a rule.

The Conclusions on a New Governance for ERA from November 20212 not only
highlight the need to promote Open Science practices and infrastructures, but also call
for work to: “identify barriers and challenges to access and reuse of publicly funded
R&I results and of publications and data for scientific purposes, and identify potential
impacts on research, through an analysis of relevant provisions under EU copyright
and data legislation and related regulatory frameworks, and of relevant institutional
and national initiatives; [and] propose legislative and non-legislative measures to
improve the current EU copyright and data legislative and regulatory frameworks.”

Also in 2021, the Council Recommendation on a Pact for Research and Innovation in
Europe?®® reiterates the need for “free circulation of researchers and support staff,
scientific knowledge and technology should be promoted, attracting talent and
avoiding potential talent drain,” and "“mainstreaming open access to scholarly
publications and research data (i.e. following the ‘as open as possible, as closed as
necessary’ principle).”

In 2022, the French Presidency then led the agreement of Council Conclusions on
Research Assessment and Implementation of Open Science,?® not only underlining the
need to support access to research information but also inviting the Commission “to
work on improving a regulatory framework so that it enables unimpeded access to and
reuse of publicly-funded research results, publications and data for research
purposes.”

22 Council Conclusions on the New European Research Area, adopted on 1 December 2020
(link). These build on the Commission Communication on a New ERA for Research and
Innovation [COM(2020) 628 final] (link)

23 Horizon Europe General Model Grant Agreement, v1 (2021) (link)

24 Council Conclusions on the Future Governance of the European Research Area (ERA),
adopted on 26 November 2021 (link)

25 Council Recommendation (EU) 2021/2122 of 26 November 2021 on a Pact for Research and
Innovation in Europe (link)

26 Council Conclusions on Research Assessment and Implementation of Open Science, adopted
on 10 June 2022 (link)


https://www.ouvrirlascience.fr/council-conclusions-on-research-assessment-and-implementation-of-open-science/
https://eur-lex.europa.eu/eli/reco/2021/2122/oj/eng
https://data.consilium.europa.eu/doc/document/ST-14308-2021-INIT/en/pdf
https://ec.europa.eu/info/funding-tenders/opportunities/docs/2021-2027/common/agr-contr/general-mga_horizon-euratom_v1.0_en.pdf
https://data.consilium.europa.eu/doc/document/ST-13567-2020-INIT/en/pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2020%3A628%3AFIN

[Version: July, 2026] K Knowledoe
Rights

21

The Conclusions sound the alarm around the cost of access to publications and open
access publication, and call for *a common approach in terms of shared principles for
academic publishing and scholarly communication, since this is an issue of knowledge
development and dissemination, sovereignty and proper use of public funds, and that
the Union and Member States need to develop their capacities for academic
publishing,” in consultation with others.

They also press for further work to promote transparency in publishing contracts, and
for “concrete measures against the proliferation of insufficiently transparent
contractual arrangements in their interactions with publishers.” Finally, the
Conclusions highlight once again the value of rights retention, making clear that this
should also enable valorisation and reuse.

In 2023, the Swedish Presidency continued with this agenda, steering through Council
Conclusions on High-Quality, Transparent, Open, Trustworthy and Equitable Scholarly
Publishing.?” The covering press release?® sets the scene, highlighting the “hazards of
scholarly publishing,” and challenges around paywalls, rising publication costs, bad
practices in publishing, stressing that the goal should be a not-for-profit scholarly
publishing model.

The Conclusions reaffirm that “immediate and unrestricted open access should be the
norm in publishing research involving public funds, with transparent pricing
commensurate with the publication services and where costs are not covered by
individual authors or readers.” They describe the costs of scholarly publishing as
“unsustainable,” and a cause of inequalities, seeing this as directly “decreasing
funding available for research.”

The Conclusions explicitly welcome the introduction of secondary publication rights,
and invite the European Commission “to examine and propose measures at EU level
aiming at removing barriers to access to and reuse of publicly funded research results,
as well as publications and data for research purposes, while guaranteeing the
author’s consent.” Member States and the Commission should also build capacity and
help researchers better understand the value of their intellectual property rights and
the consequences of surrendering them.

They also invite Member States to update national OA policies to require immediate
open access to scholarly publications under open licences. At the same time, they
stress that a “lack of data and trustworthy information on the state of scholarly
publishing, including costs and bibliometric data, hinders the advancement of open
access policy development, implementation and evaluation and weakens the position
of Member States and research organisations in negotiating with commercial
publishers.”

27 Council Conclusions on High-Quality, Transparent, Open, Trustworthy and Equitable Scholarly
Publishing, adopted on 23 May 2023 (link)

28 Council of the European Union, 23 May 2023, Council Calls for Transparent, Equitable, and
Open Access to Scholarly Publications (link)


https://www.consilium.europa.eu/en/press/press-releases/2023/05/23/council-calls-for-transparent-equitable-and-open-access-to-scholarly-publications/
https://data.consilium.europa.eu/doc/document/ST-9616-2023-INIT/en/pdf
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2024-?: Completing the Embrace of Open?

For almost 20 years, the EU has integrated OA (and subsequently Open Science) into
its overall approach not just to research, but also to innovation and wider
competitiveness. The documents referenced in this report show a progression over
time, with steps towards clearer and stronger rules for openness advancing slightly
faster for EU-funded research. The evolution is the same around publicly funded
research, but a few years behind.

This progression has been marked by an emphasis on:

e The need to ultimately use rules and hard law in order to achieve public interest
policy goals effectively (starting with Horizon 2020 rules as concerns EU-funded
research in 2014, and the Open Data Directive as concerns publicly funded
research more generally in 2019);

e A reduced tolerance for delay in open access publication, with the idea of
embargoes being acceptable disappearing from 2020 onward;

e A growing awareness that reuse possibilities should also cover reuse by private
actors, with a view to boosting innovation and competitiveness;

e Growing frustration with the scholarly publishing sector, in particular around:

A lack of transparency around pricing and deals with public institutions;

A failure to deliver reduced prices, despite more materials being available

openly;

o The ongoing extraction of profits, at the expense of investment in research
itself;

o A slowness to share the data necessary to support better decision-making in
science, as well as research assessment reform.

o

o

Under the European Commission’s 2024-2029 mandate, in particular with the ERA
Act, there is an opportunity to add a decisive chapter. In particular, the idea of a
European Secondary Publication Right is on the agenda, as well as steps to harmonise
research exceptions. Knowledge Rights 21 has also called for steps to enforce stronger
transparency and a more level playing field around the contracts libraries and research
institutions sign for access to content, as a route towards fairer deals and better use
of public money.?°

As choices are made about what to include in forthcoming legislative proposals, and
on what timeline, it is worth looking back at the substantial groundwork already laid at
the EU level, and drawing on its lessons.

2% KR21 Position Paper on Secondary Publication Rights (link); KR21 Insights Paper on
Safeguarding Libraries and their Users Against Unfair Contract Terms (link); Knowledge for a
Stronger Europe: A KR21 Action Plan (link); COMMUNIA Policy Paper on a General Scientific
Research Exception (link)

10


http://knowledgerights21.org/wp-content/uploads/KR21-Secondary-Publishing-Rights-Position-Paper.pdf
https://knowledgerights21.org/wp-content/uploads/KR21-Insights-Unfair-Contract-Terms.pdf
http://knowledgerights21.org/wp-content/uploads/KR21-EU-Action-Plan.pdf
https://communia-association.org/policy-paper/policy-paper-23-for-a-general-scientific-research-exception/
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ANNEX: An Overview of the EU’s Evolving Approach to Open Access

Instrument Types

Communication, = Recommendation Council Regulation, Funding Rules Upcoming
Green Paper Conclusions Directive, (Binding)
Decision
or Treaty
Overview
Date Event Instrument
Pre-2007: A Pre-Open World
Nov 2003 PSI Directive (2003/98/EC) Hard Law Directive

Re-use of public sector information. Publicly funded research
institutions were deliberately left out of scope.

April 2006 Commission Decision on Re-Use of Commission Information Decision
Hard Law

EC Joint Research Centre outputs left out of re-use scope.

2007: A First Recognition that Knowledge Matters in Building a European Research Area

Feb 2007 Communication on Scientific Information in the Digital Age Communication
First framing — anticipates EU-funded projects publishing openly,

with embargoes acceptable on a sectoral basis.

Apr 2007 reen P r- The Eur n R rch Area: New Per iv Communication
ERA as a 'European internal market for research’; effective
knowledge sharing between research, industry and the public.

Nov 2007 Council Conclusions on Scientific Information in the Digital Age ' Council Conclusions

Need for 'rapid and wide access to publicly funded research results'.
Member States invited to act; Commission asked to pilot Open
Access (OA) in EU funding.

Dec 2007 Treaty on the Functioning of the European Union Hard Law Treaty

Introduces the European Research Area (ERA) into EU law.
2009-2014: Adopting the Principle of Open Access

Dec 2011 Communication on Open Data — An Engine for Innovation Communication

Recognises cross-fertilisation between publicly funded research and
the commercial sector.

Dec 2011 Decision on Re-use of Commission Documents Hard Law Decision
Open means available for commercial and non-commercial uses;
JRC outputs are now in scope.

Jul 2012 Communication - Towards Better Access to Scientific Communication
Information
Sets out that all Horizon beneficiaries will be obliged to archive
publications (Gold OA or Green with 6-12 month embargo).

Jul 2012 Commission Recommendation 2012/417/EU on Access to and Recommendation
Preservation of Scientific Information

Member States to define OA policies; 6-month embargo ceiling (12
for social sciences and humanities); urges rights retention.

11


https://eur-lex.europa.eu/eli/dir/2003/98/oj/eng
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2006:107:0038:0041:EN:PDF
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:52007DC0056
https://eur-lex.europa.eu/EN/legal-content/summary/the-european-research-area-era-new-perspectives.html
https://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/intm/97236.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12012E/TXT
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2011:0882:FIN:EN:PDF
https://eur-lex.europa.eu/eli/dec/2011/833/oj
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:52012DC0401
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:52012DC0401
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.L_.2012.194.01.0039.01.ENG&toc=OJ%3AL%3A2012%3A194%3ATOC
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.L_.2012.194.01.0039.01.ENG&toc=OJ%3AL%3A2012%3A194%3ATOC
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Date Event Instrument
2014 Horizon 2020 Model Grant Agreement Hard Law Funding Rules

First binding OA mandate on EU-funded research. Machine-readable
deposit obligatory; bibliographic metadata to be shared.

2015-2019: The Dissemination of Scientific Knowledge as Part of the DSM Strategy
May 2015 Communication on the Digital Single Market Strategy Communication

Foresees harmonised research, education and text and data mining
(TDM) exceptions; European Open Science Cloud.

Dec 2015 Communication — Towards a Modern, More European Communication
Copyright Framework
Detailing of the copyright reform direction.

April 2016 Communication — European Cloud Initiative Communication
Building a competitive data and knowledge economy in Europe.

May 2016 Council Conclusions on the Transition Towards an Open Council Conclusions
Science System

Open Science adopted as a goal. Calls for TDM by public-interest
research orgs; immediate OA by 2020 set as direction.

Apr 2018 mmission Recommendation 2018/7 n A n Recommendation
Preservation of Scientific Information

Member States to set national action plans; OA from 2020 at the
latest; transparency on big deals and transformative agreements.

Apr 2019 Directive on Copyright in the Digital Single Market (2019/790 Directive
Hard Law

Mandatory exceptions for text-and-data mining of all lawfully
accessed content.

Jun 2019 Open Data Directive (2019/1024) Hard Law Directive

Open access to publicly funded research data for commercial and
non-commercial users. Five years after H2020, the first piece of hard
EU law on open science.

2020-2024: Open Access and the Deepening of the European Research Area

Dec 2020 Council Conclusions on the New European Research Area Council Conclusions

Open science as a key part of the ERA; research assessment
reform; Open Research Europe platform.

2021 Horizon Europe Model Grant Agreement Hard Law Funding Rules

CC licences mandatory; embargo opportunities removed.

Nov 2021 Council Conclusions on the Future Governance of the ERA Council Conclusions

Governance framework for the new ERA. Calls for analysis of EU
copyright and data legislation as barriers to access and reuse of
publicly funded research, and for legislative and non-legislative
measures to address them.

Nov 2021 Council Recommendation 2021/2122 on a Pact for Research and  Recommendation
Innovation in Europe

Free circulation of researchers, knowledge and technology; OA
mainstreamed under 'as open as possible, as closed as necessary'.
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https://ec.europa.eu/research/participants/data/ref/h2020/mga/gga/h2020-mga-gga-multi_en.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:52015DC0192
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:52015DC0626
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:52015DC0626
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:52016DC0178
https://data.consilium.europa.eu/doc/document/ST-9526-2016-INIT/en/pdf
https://data.consilium.europa.eu/doc/document/ST-9526-2016-INIT/en/pdf
https://eur-lex.europa.eu/eli/reco/2018/790/oj/eng
https://eur-lex.europa.eu/eli/reco/2018/790/oj/eng
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32019L0790
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32019L1024
https://data.consilium.europa.eu/doc/document/ST-13567-2020-INIT/en/pdf
https://ec.europa.eu/info/funding-tenders/opportunities/docs/2021-2027/common/agr-contr/general-mga_horizon-euratom_v1.0_en.pdf
https://data.consilium.europa.eu/doc/document/ST-14308-2021-INIT/en/pdf
https://eur-lex.europa.eu/eli/reco/2021/2122/oj/eng
https://eur-lex.europa.eu/eli/reco/2021/2122/oj/eng

[Version: July, 2026] K R Knowledoe

Rights
21
Date Event Instrument
Jun 2022 Council Conclusions on Research Assessment and Council Conclusions

Implementation of Open Science
Invites the Commission to improve the regulatory framework for
unimpeded access and re-use. Alarm on publication costs.

May 2023 = Council Conclusions
Trustworthy and Equitable Scholarly Publishing

Welcomes secondary publication rights. Describes current costs as
unsustainable. Invites the Commission to examine measures to
remove barriers to access and reuse of publicly funded research.

2024-?: Completing the Embrace of Open?

2024-7 European Research Area Act (Forthcoming) Hard Law Upcoming

European Secondary Publication Right and harmonised research
exceptions on the agenda.
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https://www.ouvrirlascience.fr/council-conclusions-on-research-assessment-and-implementation-of-open-science/
https://www.ouvrirlascience.fr/council-conclusions-on-research-assessment-and-implementation-of-open-science/
https://data.consilium.europa.eu/doc/document/ST-9616-2023-INIT/en/pdf
https://data.consilium.europa.eu/doc/document/ST-9616-2023-INIT/en/pdf
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