PREVENTING CONTRACT OVERRIDE

RECOMMENDATIONS FOR LIBRARIES & LEGISLATORS

| wappon

A Study of 100 Contracts, published by Knowledge Rights 21, shines a light on the critical R
issue that contracts severely undermine the ability of libraries to deliver access to knowledge

to support research, education and cultural participation.

With the move from physical ownership to digital licensing, what libraries and users can do
is now largely defined by the terms of contracts negotiated with rightsholders.

are otherwise allowed by copyright law.

One major issue for libraries is that there often is not the resource to negotiate every licence.

Even where resources are available, agreements frequently constitute contracts of adhesion,
in which libraries have little, if any, scope to negotiate the contract in any meaningful sense.
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As a result, contractual arrangements can restrict or prohibit certain uses of content that Riame

21

- conyhcees
it

The override of permitted uses in this way severely threatens and disrupts a library’s work

by diluting or removing long-held legally established rights to copy and share content.

STUDY FINDINGS
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#1 | CONTRACTUAL OVERRIDE OF EXCEPTIONS

Of the relatively few contracts that clearly stated how
licensed materials can be used, most gave priority to
the contract, thus overriding the copyright exceptions
provided by statute. This means that rights normally
granted to libraries, researchers, and educational
institutions under copyright law are often excluded,

and users can only do what the contract explicitly allows.

#2 | AMBIGUITY & SILENCE

The majority of the contracts examined either failed

to address the interaction between contractual terms
and copyright exceptions altogether, or contained
ambiguous and inconsistent provisions. This creates
significant confusion for institutions as to whether

the contract or copyright law takes precedence in light
of the overarching legal principle of freedom of contract.

#3 | NARROWING OF PERMITTED USES

Most of the contracts reviewed permit only a limited
range of routine library functions while remaining silent
on the many activities that are essential to fulfilling core
library responsibilities.

#4 | CONTRACT-STATUTE MISMATCH

Only rarely do contractual permissions mirror the scope or
wording of statutory copyright exceptions and limitations.

RECOMMENDATIONS FOR CONTRACTUAL WORDING & LEGISLATION

FOR INSTITUTIONS

Where a contract is negotiable, libraries and national
consortia should include the following words in all
agreements:

Nothing in this agreement shall be taken to restrict,

limit or curtail any acts done or authorised by the library
in relation to the licensed materials or any part thereof

which are permitted under [insert name of relevant
copyright law, legal deposit law if relevant etc.]

(“the Act(s)”) and in the event of any conflict between
the provisions of this agreement and the provisions
of the Act(s), the provisions of the Act(s) shall prevail.

[*] Note that a number of copyright directives already provide ad hoc protection to users of copyright works. e.g. Database Directive, Software Directive,

and the Copyright in the Digital Single Market Directive.
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