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KR21 UK Secondary Publishing Rights Brief

What is a “"secondary publishing right” or “parallel publishing” right?

These terms refer to the right (and / or obligation) to republish publicly funded
research in an internet searchable Open Access repository or elsewhere,
simultaneously with its publication in academic journals and with guarantees around
what subsequent uses can be made of the works.

Why does the UK need secondary publishing rights?

UK research funders currently allocate circa £20 billion per annum of taxpayers’
money to fund research. These bodies are as diverse as UKRI, ARIA, National
Institute for Health and Care Research, Defence Science and Technology Laboratory,
Department for Environment, Food and Rural Affairs, Home Office etc.

As one strand of our innovation strategy, the aim of publicly funded research is for the
results to be applied widely across society and economy, often necessitating
commercial application by private actors. One major barrier to this is copyright law
which has made scientific publishers the gatekeepers of this public investment in
science etc, meaning that public bodies have to buy back and then repeatedly
relicense access to publicly funded research in order to perform their downstream
research duties. The private sector, particularly scale-ups, start-ups, SMEs are
often-locked out from access at all.

This undermines UK growth from the private sector but also university-industry
collaborations. It creates barriers of for private firms in terms of access, and a lack of
common-sense flexibilities in UK copyright law further chill commercial research and
public-private collaborations.?

Some advances, such as the UKRI Gold Open Access policy and a number of
universities introducing author rights retention policies are making inroads in freeing
up access to publicly funded research. However, these are complex, overhead-heavy
and fragmented solutions which are challenging to scale. They also militate against
the creation of seamless data centres that support data-driven innovation.

These policies tend to favour larger institutions and are dependent on whether they
can:

e pay for open access publishing,

e maintain local repositories to support the deposit of outputs,

e have the capacity to invest in legal process of implementing an institutional
rights retention policy,

! As recognised by previous governments, UK copyright law lacks flexibility and innovational
breathing space. For example, unlike many of our competitors, UK copyright law lacks an open
flexible exception like fair use or those we see in Japan and it makes an unworkable distinction
between commercial and non-commercial research chilling UK research and innovation.



K Knowledge
Rights

21 =

e have the technical resource to make the resources easily / technically accessible
by academic and commercial researchers, including for data analytics purposes.

One way in which we can maximise access to research for the benefit of all in the
economy is to address these issues through the introduction of a secondary publishing
right. It will close the policy gap between the tens of billions we invest in research
each year as part of the UK’s innovation policy, and a copyright law overly focussed on
the entertainment industry which chills this investment.

Why does the UK need secondary publishing rights?

Germany, Austria, Bulgaria, the Netherlands, and Belgium have amended copyright
law to introduce a parallel publishing right. Spain and France have amended Science /
Research Laws to introduce such laws.?

Currently in Ireland, as a result of funding to support capacity and infrastructure for
open research from National Open Research Forum (NORF)? a draft Bill to introduce a
parallel publishing right in Ireland is being promoted to Parliamentarians.

Furthermore, the European Council has also called on Member States and the
European Commission to make immediate and unrestricted access to publicly funded
research the norm.* This forms part of the ERA2 work plan.

What are the realities of licensing taxpayer funded research in the UK?

Through multiple different government bodies,> as well as arm’s length bodies such as
UKRI, ARIA etc tens of billions of taxpayers’ money is invested annually in scientific
and other disciplinary research each year.

Libraries in the UK spend an estimated £2 billion per annum on acquiring content.
Importantly for scholarly publishers, despite the growth in green and gold open access
in the UK the amount spent by libraries on scholarly information continues to rise each
year with UK universities spending an estimated £886 million per annum.® NHS
England spends circa £18.5 million per annum.

Furthermore, despite universities, NHS, charities and research-intensive firms (STEM)
having to buy back publicly funded research from publishers, if they wish to make
photocopies, or use the content to distribute to students or employees, share
information as part of knowledge transfer collaborations, put on an intranet

2 See annex https://www.knowledgerights21.org/wp-content/uploads/KR21-Secondary-
Publishing-Rights-Position-Paper-September-2024.pdf

3 https://dri.ie/norf/

4 https://www.knowledgerights21.org/news-story/knowledge-rights-21-welcomes-council-
conclusions-on-scholarly-publishing/

> NHS, National Institute for Health and Care Research, Defence Science and Technology
Laboratory, Department for Environment, Food and Rural Affairs, Home Office etc.

6 Source: SCONUL. This figure breaks down into library spend including staff, equipment as well
as all types of information resources. The amount spent on information resources is circa £390
million.
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(e.g. VLE), or use their collections for commercial machine learning purposes’ they
have to renegotiate a licence and pay again.

What are the benefits of a parallel publishing right for researchers and
businesses?

Putting aside the inefficient use of public money where publicly funded research is
relicensed repeatedly most often to publicly funded institutions, the wider positive
societal and economic impact of obligating public access to all publicly funded
research is clear:

1. It will enhance the quality, efficiency, and economic impact of research by
fostering transparency, accessibility, diversity, reusability, reproducibility,
scientific excellence and the trustworthiness of research findings.

2. It will stimulate new digital business / publishing models and data-driven
innovation associated with the aggregation, distribution, and value-add services
of digital content. It can support initiatives like a national data library, and the
public investment in data centres in the UK.

3. It will create higher levels of equity of access for medium and small sized
universities who have much smaller budgets than the UK’s top universities, thus
strengthening basic research outputs from UK HE across the board.

4. It will open up access to publicly funded research to UK scale-ups, start-ups,
SMEs, university-industry collaborations etc supporting research-intensive /
STEM innovation across a wide range of the economy.®

A brief survey of the literature from different countries reveals:

e One survey found that 73% of SME respondents, 53% of large firm
respondents and 27% of university or college respondents reported having
difficulties accessing research articles.®

e A survey of R&D executives found that around 10% of new products and
processes would not have occurred (without a substantial delay, of one year or
more) in the absence of recent academic research, and that these contributed
around 3% of total sales and 1% of total costs.°

7 Currently unlike most other countries the UK doesn’t have an express exception that clearly
allows commercial Al. Despite having an exception for non-commercial machine learning, we
see predatory practices from scientific publishers approaching the NHS, universities etc for
licences for a range of data-driven activities ranging from Al to translating foreign language
articles using Google Translate etc. See in the Annex introductory wording from Wiley’'s Al
Reuse Licence which has been sent to a number of NHS trusts. Full text not in the public
domain.

8 See Piispanen, Ville-Veikko, and Miika Kajanus. "The innovation management and
partnerships (knowledge flow) of the Finnish small low tech companies." International Business
Research 5.6 (2012): 36. 37

° Ware, M. (2009) Access by UK small and medium-sized enterprises to professional and
academic literature, Publishing Research Consortium, Bristol.

10 Mansfield, E. (1991) ‘Academic research and industrial innovation,” Research Policy 20(1),
1991.
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e Among the highest technology firms, measured by R&D intensity, more than
57% reported that public science was the most important source of technical
knowledge for innovation. At the other end of the scale, 23.5% of firms in the
least R&D intensive sector (food) reported that public science was the most
important source of technical knowledge.!

e University-industry interactions (KT / PPPs) rank highly for their contribution to
innovation: “... the ‘conventional’ modes of university output - such as
graduates, publications and conferences - are the activities most frequently
cited as contributing to innovation.”*?

e Around 40% of the sampled firms rated publications as ‘highly important’, with
UK firms ranking publications as the 3rd most important contributor to
innovations.!?

e In Denmark alone, the time spent dealing with research article access
difficulties might be costing around EUR 72 million per year among specialist
researchers.'*

e In the same research, twenty-seven per cent of the products and 19% of the
processes developed or introduced during the last three years would have
been delayed or abandoned without access to academic research.

e Access barriers and delays involve costs. It would have taken an average of
2.2 years longer to develop or introduce the new products or processes in the
absence of contributing academic research. For new products, putting aside
losing first-mover advantage, a 2.2 years delay would cost around EUR 4.8
million per firm in lost sales.®

5. In terms of the growth agenda it will support the Labour Party’s Industrial
Strategy by facilitating higher levels of knowledge transfer between public and
private bodies. e.g. NHS, universities, National Quantum Computing Centre etc.
(As pointed out above, currently knowledge transfer is hindered by an
outmoded UK copyright law which remains a global outlier, as it makes a
distinction between commercial and non-commercial research flexibilities. This
removes innovational breathing room, and inhibits reuse, not least sharing of
content amongst public and private project partners in the NHS, PPPs,
university spin-outs etc.)

11 Arundel, A. and Geuna, A. (2003) Proximity and the Use of Public Science by Innovate
European Firms, Royal Economic Society Annual Conference 2003 86, Royal Economic Society.
12 Cosh, A., Hughes, A. and Lester, R.K. (2006) UK PLC: Just How Innovative Are We? MIT
Working Paper Series: MIT-IPC-06-009.

13 Ibid.

14 Houghton, J et al, Access to Research and Technical Information in Denmark. Report to The
Danish Agency for Science, Technology and Innovation (FI) and Denmark’s Electronic Research
Library (DEFF) (2011)

15 Ibid.

16 Ibid.
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How can a parallel publishing right in law further existing open science and
research policies?

The

introduction of a well-crafted secondary publishing right will augment existing

gold open access models, and author rights retention policies in the following ways:

Create research and academic equity across universities of all sizes. UKRI
funding and author rights retention policies tend to perpetuate existing
inequalities between universities with greater resources and those with less
resources.

Increase the volume of publicly funded research content available for commercial
and non-commercial uses originating from all publicly funded bodies. (See
footnote 1. We also note that a search of the ARIA website reveals no open
access policy at all.)

Make irrelevant publisher non-compliance with UKRI gold open access policies.'’
Reduce institution’s contractual overheads in having to enforce author rights and
UKRI mandates etc with publishers.

Remove conflict of law issues that can occur between universities and publishers
in trying to enforce author rights and UKRI mandates.

Create legal certainty for commercial firms by permitting non-infringing machine
learning on UKRI mandated CC BY articles. (In the absence of an exception like
s29A that only applies to non-commercial research, Creative Common licences
mandate acknowledgement which is very often not possible in the context of AI).
Given many articles are multi-authored, it would create a greater volume of
freely available research as it would cover publicly funded materials with multiple
authors not covered by an existing funder or UK institutions” OA mandates.

The creation of a simple and clear lawful infrastructure will facilitate the creation
of a single or unified data repository based on standard technological protocols.
By creating a 100% lawful body of content for commercial and non-commercial
organisations to use it will ensure that the public investment in AI / data-driven
hardware and infrastructure is not curtailed due to a disproportionately inflexible
copyright law.

How does a parallel publishing right support UK government priorities?

The benefits range from economic innovational benefits, support for the NHS, through
to providing a “better bargain” for taxpayers who pay for the upstream research and
then again the multiple times it requires relicensing.

17 See studies quoted in https://www.knowledgerights21.org/news-story/removing-the-con-
from-contract-law-licence-to-publish-agreements/
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In terms of specific recent announcements from the Government, the creation of a UK
unified or federated repository of publicly funded information'® will make a substantial
contribution to:

The AI Opportunities Action Plan. The creation of a publicly funded lawfully
reusable body of open data that can be used by public and private organisations
to support machine learning. It will ensure that any investment in data centres,
technological infrastructures, training is not rendered obsolete by the existing
UK copyright law which is disproportionately unsupportive of science and
technological innovation. Given the UK lacks first mover-advantage and the
investment power of the US, China, Japan etc, we believe the UK’s best route to
Al success for the UK is by adopting open innovation policies. A large research
dataset free from inappropriate copyright encumbrances would form an
important strand of a national Al data policy.®

UK National Data Library. Investment in a national data library can only
reach its full potential if it contains a large underpinning body of information
which is free from intellectual property proprietary rights. By creating a parallel
publishing right it will provide a large body of high quality and lawful data for
use by universities, university-industry collaborations, and large and small
companies alike.?® This creates equity of access to all companies irrespective of
size.

Support for university spin-outs and knowledge transfer. The Labour
Party Manifesto states it wants “better access to early-stage support for
businesses, including working with universities to support spinouts.” Labour’s
Industrial Strategy says “Our universities are an enormous asset to our country
and we want to look at how we can improve collaboration between universities,
businesses and local economic institutions to help foster these regional clusters,
with ongoing work on economic devolution central to this.” Currently UK
copyright law creates breathing space for non-commercial research but not
commercial research. This distinction is increasingly difficult to justify in modern
research contexts (PPPs, mixed funding, job sharing, etc) but also causes
uncertainty when a research project leads to commercial products, as a result
of knowledge transfer. The creation of a parallel publishing right would create a
solid basis for university-industry collaborations as envisaged by the Labour
Party’s Industrial Strategy and provide legal certainty for all businesses that
rely on third party research and data.

18 We use the word information here to include publicly funded articles, Al software and model
weights, sound recordings, film etc.

19 The release of DeepSeek’s open AI model and open weights, combined with open science
provides a possible route to higher levels of Al innovation in second-comer countries like the

UK.

20 We note that probably the most used single database in the world is Commoncrawl
(normalised copy of the open internet.) However, many forms of commercial machine learning
in the UK do not clearly permit the lawful use of Commoncrawl! due to the lack of a commercial
copyright exception for Al that allows terms of use override.
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¢ National Health Service. Not only will a secondary publishing right save the
NHS money, being able to reuse research freely (alone or in partnership with
public and private firms) will help the NHS meet its strategic goals of new
treatments, better access to healthcare, supporting clinicians and more
effective ways of working.

What types of work could a parallel publishing right cover?

As with the Irish Draft Bill on secondary publishing right, a law could cover not only
publicly funded research articles but also books, book chapters, film and sound, as
well as publicly funded (AI) software and model weights.

Upcoming webinar on parallel publishing law developments in Ireland

https://www.knowledgerights21.org/news-story/11-march-webinar-research-outputs-
and-the-open-access-bill

Further reading

European Commission, Directorate-General for Research and Innovation, Improving
access to and reuse of research results, publications and data for scientific purposes -
Study to evaluate the effects of the EU copyright framework on research and the
effects of potential interventions and to identify and present relevant provisions for
research in EU data and digital legislation, with a focus on rights and obligations,
Publications Office of the European Union, 2024,
https://data.europa.eu/doi/10.2777/633395

From the authors of the European Commission Study on Secondary Publishing Rights:
Senftleben, Martin and Szkalej, Kacper and Sganga, Caterina and Margoni, Thomas,
Towards a European Research Freedom Act: A Reform Agenda for Research
Exceptions in the EU Copyright Acquis (12 January 2025),
http://dx.doi.org/10.2139/ssrn.5130069

Knowledge Rights 21, KR21 Position Statement on Secondary Publishing Rights
Legislation for a Secondary Publishing Right in Europe (September 2024),
https://www.knowledgerights21.org/wp-content/uploads/KR21-Secondary-Publishing-
Rights-Position-P r- mber-2024.pdf

Knowledge Rights 21, Secondary Publishing Rights in Europe: Status, Challenges &
Opportun/t/es (October 2023),

atus- chaIIenqes opportunities/

Lazarova, Ana, Introducing a zero-embargo Secondary Publication Right in Bulgaria,
Kluwer Copyright Blog (9 February 2024),
https://copyrightblog.kluweriplaw.com/2024/02/09/introducing-a-zero-embargo-seco

ndary-publication-right-in-bulgaria/
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ANNEX1

Find below wording from a scholarly publisher sent to NHS Trusts amongst others,
that erroneously implies that these non-commercial institutions cannot rely on s29A of
the CDPA and other copyright exceptions.

Furthermore, it is seeking to make licensable public organisations using web-based
language translation tools such as Google Translate, Deepl etc as well as summarising
software like Copilot, Chat GPT etc. This appears to be part of a strategy to exert
control over segments of the open web and extend their business licences to free
activities that implicate copyright law.

Ensure end-user compliance with Wiley AI Rights Reuse License

Uphold copyright compliance for your organization by expanding your subscription
license to include end-user AI use cases. We now offer a license package that allows
your organization's end-users to use Wiley content in daily interactions with Al
workflow tools.

Use cases may include using an Al application to:

e translate an article into the user's local language
e summarize a passage from an article or chapter
e identify patterns within an article

These activities are not covered by Wiley's standard license agreement.

Please reach out to your account manager or contact us to learn more about ensuring
compliance for your organization.



https://m8.info.wiley.com/nl/jsp/m.jsp?c=%40bW4zCmMpkdvLYXNvjjbT%2Bs6%2Bn0AM7Iu7o5ewcQGoG3srA4ggXVTwAFMoeQJt7KioHtOJbYLsQZimLfzUXTVrNQ%3D%3D&utm_campaign=1691819&utm_source=adobeEmail&utm_medium=Email&utm_term=813930-B2BIM-New%20_Upsell-AI%20reuse%20license%20announcement&utm_content=EM1NR%20ENG-813930-B2BIM-New%20_Upsell-AI%20reuse%20license%20announcement&recId=@npbeacOcRv6twoTi7eYRTLLqpur8PyRk2qLTEiXaOr1xonGAbW6T97jWmUcYqXnA&cid=DM295942&bid=da1b1c7f-03e3-4ceb-bbc0-827a3f01a985
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